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Passed by Shri Uma Shanker Commissioner (Appeals-l)Ahmedabad
GIIga, al4 3I geq, TH7q1la-II ~1.gcfdlcrlll &RT uITTTor 'AHM-CEX-003-DC-10-2015 f@ja : 28.08.2015, @fa

Arising out of Order-in-Original:AHM-CEX-003-DC-10-2015 Date: 28.08.2015
Issued by: Deputy Commissioner, Central Excise, Div: Kaloi, A'bad-111,

a14)caaaf vi ,Rat4t atn giu
Name & Address of the Appellant & Respondent

Mis. Nayana Metal Corpoation

al{ anfh zr rats s?gr a arias arr var i m %~ 3lmT cfi #R zqenRe,Ra fa a+lg +T; TH
3rf@art at sr4ta zur grrur maa wgd a aar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way :

TTTl qr Itervr 3ma :
Revision application to Government of India :

(1) tunrr zca 3rf@I, 1994 #t ear siafa Rt aar a mi # <ITT li ~ tlRf cl51"
'3tl-tlm cfi ~11Tl'f ~ cfi 3RflTTf ya@terw 3mdaa 'sra Rra, qldal, fa Hinrau, aura fmrr, a)ft
~.~cfrq '+J"cl,'f , ffl'IG' if, { fact : 110001 al # sf a1fez 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid:

(ii) z4Re ml #l IRm i sa ft rf alum fa8t wsrm zu 3ru aranzrr ft#t
7we7IT au quern m wrd g mf ii, a fa#t quern qr awerark az fa8t ala ii za
~~-q "ITT mr al 7fan #hr g{ I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(d) a # ae fa#t l, UT m li~ lfR1" tR m lfR1" cfi fcfferrrur li~~~ lfR1" tR
qr zyca # Rad "ITlIB li "Gil" 'l'Jffif cfi ~~~ mm li~ % I

(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

::I
:I

(c) In case of goods exported outside India
payment of duty.

without
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er 3iRa saga al Ura zcen qua+ # frg uitst #feemu #t { ? 3i
~ 3:rmT \Jll" ~ 'cfRT ~ ml=f cB" jt11Rlcf> ~. 31"lITT'f cB" m TITmr err -w:m ll'{· <:rr
~~ fctm~ (.=f.2) 1998 'cfRT 109 m frrpm ~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3tcllci'i ~ (3l1TlcYr) Pilll-llq(:11, 2001 cB" ~ 9 cB" 3@T@" fclP!f41Sc'. ~ ~
~-a 'If err ~ 'If, fi 3roT cB" m=a- ~ fi~ ~ cfR .:rm cB" ~~-3rol ~
3ft am?gr 6t at-at ufai er fa maaa fanuafgy sr# arr arr g. cITT
:jx.-clJ:i!ft~ cB" 3@T@" 'cfRT 35-~ If ~tllfur "CBl" cB" 'T@R cB" ~ cB" x=!T@:f t'r3lN-6 ~ cffl" m=a
aft )ft a1fs;1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Aceount.

(2) Rfcll.l'l.--i ~ cB" m@:f Ggi icaa an va la qt u ma a st at q?1 2oo/m 'TffiR #t lg it uii van gs ard vnar m err 1 ooo;- cti- m 'TffiR cti-
~ 1
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

v#tr zrca, atu snraa zyca vi tara 3r4lat1 quern a ,f 3ft-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4tu 3qr zrca 3rf@fu , 1944 cffl" 'cfRT 35- uo~/35-~ cB" 3'.@T@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a.) affaar qearia a vi«fer ftr# zrcan, 4ta sqrzl yc vi earn
~~cBl" fcMcr 47facf>I irfc~ .=f. 3. 3-TR. cB". :Ff,~~ at vi

0

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
_ R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(g) saaffaa qRoa 2 (1)a sagarr srcarat al r@a, r@cit a a i #l
zyca, ala Gargens vi hara or#tu mrznrf@rs (free) t ufa eh#ta ff8a,
316l-lcilisllci If 3i1--20, q#ea srRa n3a, #aruf r, ~6l-lcilisllci-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) .it sari ye (r8ta) Rzumlaa1, 2oo1 #6t err 6 #a siafa vu zg-3 ii feff
fag 3ryar rat#ta mrznf@raoist n{ ar4la # fas sr#ta f; mg am#r ta uRii ufea
ursi sn yeas t in, anu 6t l=fl1T 3lR ciflTT"llT ·TIT uafn nT; 5 Gld IT3qt t cfITT
~ 1ooo/- ffi ~ 6l<11 I usi sar zca at in, an 6t l=fl1T 31N ciflTT"llT ·rnr gafar
I, 5 cl IT 50 Gild d st a1 q, 5ooo/- #h srft ztf I si snr yca t l=fflT,
~ - cffl" l=fl1T 31N ciflTT"llT ·TIT uifl T; 50 la qt Ura vnr % asi ET; 10000/- ffi
~ 6l<11 I cffl" "C!fffi tl61llcb -<Mtcl-< # a earfha an pre u iier al Gray "ll6
~B"ff ~ cB" fcl,m "'IWfff fllcflJ'IP!cB af5f cB" ~ cffl" rn cITT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1))9c-Ol";afs.g,000/- and Rs.10,000/
where amount of duty/ penalty/ demand/ refund is upto 5 La_9','6,'~Pit~7.Sl;l~h€1C and above 50 Lac
respectively in the form of crossed bank draft in favour,of~s§tC;F{eyfsta:f of a branch of any

±»roe» "/.aa...'.
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·II1cu yca 3rfefu 197o zuer vizier al~-1 cB' 3Rf<@~~~
sq arr4ad zur pr 3rat zqenRenf fufu If@rant # sm2gr # a ,la #l ya u q
xti.6.50 t:J\9" cpf urarazu zyca feaz am @tr aRez

$

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act,. 1975 as amended.

(5) za sit iif@rmi- al firuaa fruit 8t sit ft era 3nraffa f@5zut "GITTff t
\Jll" v#tr zyca, a=tu Gula zcns vi hara rfl4ha znznf@raw (fffaf@e)) Pm, 1982 lf
f.ilmf t I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)m ~JFcp,~xtTI'G~'ITci'~~~(.fflf8t1) t",;rffr 3ftftmt"~it
a4tar 3el gra3rf@fr, °&y¥ cl?!' trrU ~'5-q;' t"~~(ml'-~)~~ofY(~ofY cl?!'
. .:)

ican 9) fcia: &.ey sit #rfa4hr 3f@fr1, &&y Rterr3 a~~q;)- 3ftt>ITJJ:_cl?J'
'a'Jf k, aart farRr re qa-f@r smmer 3rfarf ?k, arArIr t-~~cl?!' 'a1af 'cITT4T

~~'{ITTI'~~~~ 3m.l'cnoi'~
~xtTI'G ~JFcplTcr~t"~" ;rr.rr~~ ~JFcp" it~ ~rrf1n;r t

.:) .:)

(i) trrU 11 gt a 3iaif fReufRa HT
(ii) &z srmr ft t a oTI>l"cl' '{ITTl'

(iii) lz sm fRznraf a f@a 6 # 3iafa 2zr a#

3miarf zrz fazr arr aaufar (i . 2) 3f0fez47, 2014 # 3caraqf fa#t ar4lfhruf@rart#
mar fGarftrarearff vi 3fl atarrsgfztit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) grsnr#4faarr ufeawr amar s&f eyesm \wclim q0s fcla1Rct ~mwr fcllv "JJV \wcli
~ 10%m tR' 3ITT'~~atrs Ria If@a ataaavs#10%mtR' cfrr \;ff~ ~I

3 2

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty ar,icl~~e);!aJty are in dispute, or
penalty, where penalty alone is in dispute." J;;~~i!~;zt~~cf::~- , . -:;:: ,. - "tee aha a
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ORDER-IN-APPEAL

This appeal has been filed by Mis Nayana Metal Corporation, Plot No.4, Shop

No.3, Shah Colony, Near Jain Temple, Talegaon Dabhade, Talegaon Station, Mavai,
(.. .

Pune (for brevity-hereinafter referred to as "the appellant") against Order-in-Original

No.AHM-CEX-003-DC-10-2015 dated 28.08.2015 (hereinafter referred to "the

impugned order) passed by the Deputy Commissioner, Central Excise, Kaloi Division

(hereinafter referred to as "the adjudicating authority").

2. The appellant is a registered dealer and engaged in supplying of iron & steel and

Industrial scrap etc. The Director General of Central Excise Intelligence, Vapi Regional

Unit (for short-DGCEI) has booked an offence case against the appellant that they, in

connivance ofM/s Shah Alloys Ltd (for short-SAL), had adopted a novel modus operandi

by issuing Cenyatable invoices without delivery of corresponding goods to SAL and

thereby enabling SAL to take fraudulent Cenvat credit on such invoices without receipt

of the corresponding goods. The investigation by DGCEI revealed that SAL procured

Cenvatable invoice bearing No.58 dated 11.11.2013 from the appellant, wherein the

description of goods has mentioned as 'S.S.C.R.Def. Sheets'; that the goods received

from the appellant vide the said invoice by SAL were non-duty paid 'S.S.Old & Used

Utensils Scrap'. Show Cause Notice dated 12.06.2014 was issued to SAL for denying

Cenvat Credit amounting to Rs.1,55,717/- availed by them in respect of Invoice No.58

dated 11.11.2013; confiscation of goods supplied by the appellant and imposition of

penalty. In the said show cause notice, penalty was also proposed against President

(purchase) of SAL and against the appellant under Rule 26(2) of Central Excise Rules,

2002. The said show cause notice was decided vide impugned order by confirming all

charges against SAL/President of SAL and also imposed penalty of Rs.1,55,717/- on
appellant.

3. Being aggrieved with the imposition of penalty, the appellant has filed the instant

appeal on the ground that the goods in question were received by SAL without any demur

or any reservation/objection with regard to quality/quantity and rate; that quantity of 11

MTs of goods seized by the DGCEI from the factory premises of SAL on 18.12.2013

cannot be said to be the consignment delivered by the appellant vide invoice No.58 dated

11.11.2013; that ifthere been any discrepancy on any account, the same must have been

pointed out by SAL at the time of receipt of goods; that the statement cannot get higher

evidentiary value than the contemporaneous records as held by the Hon'ble Punjaband

Haryana High court in the case M/s Triveny Spinning Mills reported in 2006 (20 I) ELKT

220. In another case of Schendler Electrical report at 20{b@JlfEil:i'f,JJ3, the Hon'ble \
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Tribunal, Mumbai has reaffirmed that the documentary evidence prevails over oral

evidence.

4. Personal hearing in the matter was held on 04.01.2017. Shri M.L.Grover,

Advocate appeared for the same and reiterated the grounds of appeal and stated that the

payment was through bank. He also invited retraction of statement given by the appellant

on 14.08.2014.

5. I have carefully gone through the facts of the case and submission made by the

appellant in the appeal memorandum as well as at the time of personal hearing. The

limited point to be decided in the matter is relating imposition of penalty on appellant

with regard to supply of goods under invoice No.58 dated 11.11.2013 to SAL.

6. Instant case, I observe that the adjudicating authority has imposed penalty of

Rs.1,55,717/- on appellant with regard to a case relating to SAL on the grounds that the

appellant had adopted a modus operandi by issuing Cenvatable invoices without delivery

of corresponding goods to SAL and thereby enabling SAL to take fraudulent Cenvat

credit. It was the allegation that the appellant had issued Cenvatable invoice bearing

No.58 dated 11.11.2013, wherein the description of goods was mentioned as

'S.S.C.R.Def. Sheets', whereas the goods supplied was non-duty paid 'S.S.Old & Used

Utensils Scrap'.

7. I find that the case against SAL was decided by the appellate authority, vide OIA

No.AHM-003-APP-019-2016 dated 25.05.2016 and the appellate authority has set aside

the order of the lower authority for confiscation of seized goods in question and recovery

of Cenvat credit amounting to Rs.1,55,177/- availed by SAL towards invoice No.58 dated

11.11.2013 (issued by the appellant). The said case against SAL was dropped by the

appellate authority after the seized goods in question was re-verified from the authorized

Chartered Engineer in presence of jurisdictional Assistant Commissioner of the

Divisional office and upon re-verification, it was found that the goods S.S.Scrap

Material-Defective S.S.C.R sheets in compressed does not have more than 3 to 4%

amount of S.S.Utensil Scrap. Therefore, I observe that the penalty imposed on the

appellant is only based on the statement of Shri Amrutlal Oswal of the appellant is not

supported by the goods on re-examination, hence not reliable. Since the goods supplied

by the appellant, which was the seized by the investigating authority goods were not

found liable for confiscation by the appellant authority and the same was set aside and the

Cenvat Credit involved in the said goods were also allowed to SAL, I do not find any

merit to impose any penalty to the appellant on the issue. Therefore, in view of above

discussion, the penalty imposed by the adjudicating authority is set aside.



i I The appeal filed by the appellant stands disposed of in above te1ms.

Attested
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8. In view of the foregoing, the impugned order set aside and allows the appeal filed

by the appellant. 3-1q"1e>1chct~ 00 ci" c8'1"~ 3ilfre>t' cnl fclQc.1-1.1~~ * fcnm 01TcTT

'2-v\ f .. '
(Moha~~ J.._,.
Superintendent (Appeal-I)

BYR.P.A.D.
To,
Mis Nayana Metal Corporation,
Plot No.4, ShopNo.3, Shah Colony, Near Jain Temple,~:::~~~:i~ Talegaon sration,

1. The Chief Commissioner of Central Excise, Ahmedabad. !52 G%? /cs
2. The Commissioner of Central Excise, Ahmedabad-111 \ ,'·o~<~:::..-~i'_t:
3. The Additional Commissioner (System), Central Excise, Alunecta'b~i,JJ~
4./he Dy/Assistant Commissioner, Central Excise, Kalol Division, Al~a'.oad-III.
~ . 9uard file.

6. P.A


